To:	Grand Jury


From:	Fred W. Allnutt, Sr.


Date:	June 6, 1995


	


I want to thank Ms. Battaglia, Mr. Bauman, the Jury Foreman, and each member of the jury for this opportunity to present testimony. No one likes being indicted and, therefore, I appreciate this opportunity to present evidence to show that I am not guilty of any crime. 


I realize that I cannot, via this letter and my testimony today, adequately explain many of the specific arguments relating to the income tax. Therefore, I have provided several attachments to this letter for your consideration, and I offer to come back as often as necessary and deal specifically with each argument. 


This letter is lengthy. Still, I ask that you study it in its entirety. In summary, it explains my beliefs regarding the income tax and my plea that the IRS be confined to enforcing the tax code as it is written(not as the Internal Revenue Service self-servingly construes and enforces it today.


Request to Testify


During the summer of 1994, I learned that several people had received grand jury subpoenas seeking financial information about JFC Excavating.  On September 12, 1994, I sent a letter to the Grand Jury Foreman and to Mr. Bauman to advise them that:


I was in the middle of ongoing civil litigation with the Internal Revenue Service;


It was my belief that the government was seeking to persuade the grand jury that I have committed income tax crimes under the Internal Revenue Code;


I am known as an outspoken opponent of the Internal Revenue Service’s confiscatory stratagems, and intrusion into our lives;


I have nothing to hide from the grand jury because I have done nothing wrong; 


I believe that the investigation is just another tactic by the Internal Revenue Service to intimidate me in an effort to prevent me from speaking out against their illegal activity; and,


I requested that I be allowed to testify before the grand jury.


I am here today because on May 15, 1995, I called Mr. Bauman and once again requested an opportunity to speak to the grand jury. We agreed that I could speak before you today.


I understand that this jury is considering possible criminal violations of the federal internal revenue laws and the bankruptcy code which the Internal Revenue Service (IRS) alleges I have committed. Since the specific charges are still unknown to me, this letter and my testimony may addresses some issues that are not being considered by this jury.


Constitutionality of Income Tax


I want to put to rest any misconception that I believe the income tax is unconstitutional. I believe the income tax is constitutional when it is imposed on those who are made liable by it. However, I believe it becomes unconstitutional when the IRS imposes it on a citizen of the United States who is not liable. Lastly, I believe the IRS is misleading this grand jury about my liability to file and pay this tax and therefore guilty of intentionally not doing so.


Complex Tax System


It is common knowledge that the laws, rules and regulations of our American income tax system are complicated. A citizen would have to study tax law twenty-four (24) hours-a-day, to keep up with current law. Even most attorneys do not have a grasp of this extremely complex tax system. Today, a major movement is underway to abolish this tax. People want a tax system that is uncomplicated and that will relieve them of the fear of audits and penalties. Because of this, politicians are seeking to replace the current income tax with a simplified flat tax system, a consumption tax or national sales tax to maintain favor with the people.


�
Currently, by the IRS’s own admission, 40 percent of the potential 172 million American taxpayers are not filing federal income tax returns. Vicky Willis and John Deering, two IRS agents, revealed this on the Tom Sullivan radio talk show, KFBK, in Sacramento, California, on September 21, 1992. Not everyone is required to file a tax return and not everybody is liable to pay a tax on income:


“Every person liable”	Section 6001


“When required”	Section 6011


“...persons subject to the tax imposed”	Section 6011


“Persons Required”	Section 6012


“...return required by this title”	Section 6020


“...required to file a return”	Section 6031


“If any person liable”	Section 6331


“Any person required”	Section 7203


For a person to be guilty of violating the Internal Revenue Code, there has to be a statute that specifically makes that person liable, subject, or required to file and pay an income tax. I cannot find any statue that makes me liable and the IRS has failed to provide me with such a statute. Most people do not know that not every person is required to file and pay this tax because most people never read the Internal Revenue Code. Instead, they choose to let the IRS direct their thinking. This is akin to having a fox guarding the hen house.


No Tax Liability


On October 5, 1992, the IRS seized my excavating business forcing me into bankruptcy. During bankruptcy, the accounting firm employed by the bankruptcy trustee, C. W. Amos, one of the largest and most prestigious accounting firms in Baltimore, did a full accounting of my bankruptcy estate and determined that I have zero tax liability for the last six years. Accordingly, even if we assume for a moment that I am a person required to file, then, according to C. W. Amos, I have no existing tax liability. However, my studies of the Internal Revenue Code, statements by governmental officials, and many court cases have convinced me that I am not a person required to file an income tax return or liable to pay a tax on income.


Determination of Who is Required to File and Pay the income Tax


The Internal Revenue Service tells us, on page 3 of the 1986 form 1040 Federal Income Tax Forms and Instruction Booklet, under Section 1: “First, be sure you need to file a tax return.” I studied the Internal Revenue Code and learned that there is no statute therein that imposes a liability on me to pay a tax on income. In addition, I learned of an attorney, Jeffrey Dickstein, who had done extensive research on the income tax and wrote to him. His reply is quite revealing (See Exhibit 4-2).


In 1980 I learned that I am not a person liable for payment of the income tax, and, since 1982-83, the IRS has also known that I had learned this. Now, assuming for a moment that what I had learned was incorrect, why hasn’t the IRS told me, or better yet, shown me where I am incorrect. Never once have they responded to my inquires. On December 15, 1987, I filed with the Clerk of the Court for Howard County, Maryland, an “Affidavit of Revocation and Rescission ” This “Affidavit” was made under oath and explains my understanding of the tax system. Some of the issues covered therein are again covered in this letter. I am providing a copy to show that my understanding of the tax system has been consistent for many years and that the IRS is well aware of those positions.


On January 12, 1988, I forwarded a copy of my “Affidavit” to Mr. James Baker, Secretary, Department of the Treasury, Washington, D. C., via certified mail, and requested: (1) that he forward my affidavit to all pertinent governmental agencies or advise me to whom it should be sent so I could forward it; (2) that he respond to the issues I raised within ninety (90) days, or I would conclude that he agrees that my findings are correct; and (3) that he include my affidavit in each government file pertaining to me. I made the IRS aware of my finding and gave them every opportunity to correct me if I was wrong. I have never received a response. Perhaps this is because Mr. Baker knew that I was not a person required to file and pay a tax on income.


�
If the IRS believes that I am required to file a return and pay a tax, shouldn’t they provide me a clear and precise statute which makes me liable to do so before they seek to persuade this jury that I have violated the law? This matter can be resolved without the time and expense of a criminal trial. They need only to produce such a statute. The IRS is seeking criminal sanctions against me because they know that the Internal Revenue Code does not impose a liability on me(and they are counting on the media bashing resulting from such a criminal indictment, the ability of the prosecutors to mislead the jury, and the bias of the judge to garner a guilty verdict.


Imposition of Tax


The Internal Revenue Code contains several subtitles, each applying to a different type of tax: They are: 


Subtitle A.	Income taxes.


Subtitle B.	Estate and gift taxes.


Subtitle C.	Employment taxes.


Subtitle D.	Miscellaneous excise taxes.


Subtitle E.	Alcohol, tobacco, and certain other.


Subtitle G	The Joint Committee on Taxation.


Subtitle H.	Financing of presidential election campaigns.


Subtitle I.	Trust Fund Code


It is a premise of law that every law be written so an average person can understand it, or it is void for vagueness. See: US v. Harris, 347 U.S. 612, 617. In other words, its meaning must be clear and precise. Correspondingly, laws regarding taxes must also be clear and precise and, indeed, the law is clear and precise in the imposition of the alcohol tax. See: Gould v. Gould, 245 U.S. 151, 153, 38 S.Ct. 53 (1917). 


SECTION 5001. imposition, rate, and attachment of tax


(a) Rate of Tax.(


(1) In general.(There is hereby imposed on all distilled spirits produced in or imported into the United States a tax at the rate of $13.50 on each proof gallon and a proportionate tax at the like rate on all fractional parts of a proof gallon.


“Alcohol” is a lifeless object, so it cannot pay the tax. Therefore, section 5005 (a) imposes the liability for payment of the tax on the importer and distiller.


SECTION 5005. PERSONS LIABLE FOR TAX


(a) General.(The distiller or importer of distilled spirits shall be liable for the taxes imposed thereon by section 5001(a)(1).


In like manner, Subtitle A imposes a tax on “income”.


SECTION 1. TAX IMPOSED


(a)	Married Individuals Filing Joint Returns and Surviving Spouses.(There is hereby imposed on the taxable income of (


(b)	Heads of Households.(There is hereby imposed on the taxable income of...


(c)	Unmarried Individuals (Other Than Surviving Spouses and Heads of Households).(There is hereby imposed on the taxable income of...


(d)	Married Individuals Filing Joint Returns.(There is hereby imposed on the taxable income of...


(e)	Estates and Trusts.(There is hereby imposed on the taxable income of (


In each of these instances the tax is imposed on income, a lifeless object; and no statue exists in Subtitle A that makes me liable for payment of this tax imposed on income. The only authority for “withholding” of a tax on income under Subtitle A, and for the payment of a tax on income, is section 1461. This section imposes liability for payment of income tax on “withholding agents” for non-resident aliens and foreign corporations.


�
Are Income Taxes Excise Taxes or Direct Taxes


The Supreme Court has held that the income tax is an excise tax (which is a tax on a commodity or privilege). See: Brushaber v. Union Pacific Railroad, 240 U.S. 1(1916). I am not involved in trading commodities, such as tires or alcohol, which has an excise tax. I am not engaged in privileged work such as trading in firearms with a firearm's license or dealing in drugs with a federal drug license that would impose an excise tax on me. I have spent my whole life in honest work, farming as a young man and construction in my later life. It is my right as a citizen of Maryland to work in this manner; it is not a government granted privilege. 


From my study of the Constitution for the United States, I learned that there are two constitutional categories of tax, direct or indirect. Relying upon the words of the Judges in Brushaber and White Packing Co. v. Robertson, 89 F.2d 775, 779 (4th Cir. 1937), I learned that the Subtitle A income tax is, “... an excise tax, as are all taxes on income....” Once I learned what type of tax the tax on income is supposed to be, I then relied upon the definition of this tax found in Flint v. Stone Tracy Co., 220 U.S. 107, 151, 31 S.Ct. 342, 349 (1911):


Excise taxes are those laid upon the manufacture, sale or consumption of commodities within the country, upon licenses to pursue certain occupations, and upon corporate privileges.


By relying upon cases such as Jack Cole Co. v. MacFarland, 337 S.W.2d 453 (Tenn. 1960), which held that the right to earn a living cannot be subjected to an excise tax, I have concluded that I cannot be subjected to the excise tax named the income tax. I do, however, pay excise taxes when I purchase commodities such as gas, etc.


IRS Argues That the Tax on Income is a Direct Tax


Because the IRS takes the position that the tax on income is a direct tax, the courts are split over the constitutional category of this tax. In Ficalora v. Commissioner, 751 F.2d 85, 87 (2nd Cir. 1984), that court stated that this tax on income was an indirect tax, i.e., an excise tax. However, in Parker v. Commissioner, 724 F.2d 469, 471 (5th Cir. 1984), that court clearly rejected the contention that the federal income tax was an excise in the following manner: 


The Supreme Court promptly determined in Brushaber... that the sixteenth amendment provided the needed constitutional basis for the imposition of a direct non-apportioned income tax.


The sixteenth amendment merely eliminates the requirement that the direct income tax be apportioned among the states.


The sixteenth amendment was enacted for the express purpose of providing for a direct income tax.


The court, in United States v. Sitka, 845 F.2d 43, 46 (2nd Cir. 1988), cited Parker in determining that the income tax is direct. The Third Circuit has held in one case that all income taxes are direct, and in another case that only some are direct. In the Fourth and Sixth Circuit, the income tax has been held to be an excise tax


In Coleman v. Commissioner, 791 F.2d 68, 70 (7th Cir. 1986), that court held that an argument that this tax was an excise was frivolous on its face (“The power thus long predates the Sixteenth Amendment, which did no more than remove the apportionment requirement...”). A similar and more obvious conclusion was reached in United States v. Francisco, 614 F.2d 617, 619 (8th Cir. 1980), that court declaring that this tax was a direct one, not an excise:


The cases cited by Francisco clearly establish that the income tax is a direct tax, thus refuting the argument based upon his first theory. See Brushaber v. Union Pacific Railroad Co., 240 U.S. 1, 19, 36 S.Ct. 236, 242, 60 L.Ed. 493 (1916). The purpose of the Sixteenth Amendment was to take the income tax 'out of the class of excises, duties and imposts and place it in the class of direct taxes.


Finally, in United States v. Lawson, 670 F.2d 923, 927 (10th Cir. 1982), that court expressed in the following fashion its contempt for the contention that the federal income tax was an excise tax:


�
Lawson's ‘jurisdictional’ claim, more accurately a constitutional claim, is based on an argument that the Sixteenth Amendment only authorizes excise-type taxes on income derived from activities that are government-licensed or otherwise specially protected... The contention is totally without merit... The Sixteenth Amendment removed any need to apportion income taxes among the states that otherwise would have been required by Article I, Section 9, clause 4.


The above are sufficient to show that confusion exists within the courts over the constitutional category of the income tax. The government would have us believe that the tax laws are clear, and not subject to any dispute or uncertainty. However, the courts themselves hold opposing positions. I have concluded from my studies that the income tax is an excise tax, and numerous courts support me. 


With this uncertainty within the courts, no person should be forced into court, deprived of his property, and put in prison. When courts are uncertain about the category of the tax on income, there cannot be equal justice. If ever there was a law that is void for vagueness, Subtitle A income tax is it.


Are Income Taxes Voluntary or Mandatory


The government maintains two entirely different and opposing positions regarding whether the income tax is voluntary or mandatory. The IRS contends that the tax is mandatory, yet others in government claim it to be voluntary. 


In 1953, a House Ways and Means subcommittee was engaged in the investigation of corruption within the Bureau of Internal Revenue. They called Dwight Avis, the head of the Alcohol and Tobacco Tax Division of the Bureau at the time, to testify. His testimony is documented in the hearing transcript. In answering a question of Congressman Curtis, Mr. Avis made the following statement:


Let me point this out now: Your income tax is 100 percent voluntary tax, and your liquor tax is 100 percent enforced tax. Now, the situation is as different as day and night.


Some 6 years after Avis gave this important testimony, the United States Supreme Court, in the case of Flora v. United States, 362 U.S. 145, 80 S.Ct. 630 (1960), declared in a majority opinion:


“Our system of taxation is based upon voluntary assessment and payment, not upon distraint.”


Even the IRS has stated that the income tax is voluntary. In a Cumulative Bulletin, published in 1921, 1972, and 1974, by the IRS, is the following representation:


The mission of the Service is to encourage and achieve the highest possible degree of voluntary compliance with the tax laws....


Since 1981, 26 C.F.R., §601.602(a), a current tax regulation, also states that compliance with the tax system is voluntary:


The tax system is based on voluntary compliance....


“Voluntary compliance” is also supported by former Internal Revenue Commissioner Fred Goldberg who stated in the Form 1040 instruction booklet for 1991:


As countries around the world embrace our way of life, it is a reminder that government in a free country can only be financed through voluntary compliance and the support of the public it serves.


The idea that the federal income tax is voluntary comes not from me, but is clearly derived from government. Even so, IRS agents and federal prosecutors want the American people to believe that the income tax is mandatory.


Ratification of the Sixteenth Amendment


In 1895, the United States Supreme Court declared in Pollock v. Farmers Loan and Trust Co., 157 U.S. 429, 15 S.Ct. 673, reh. den., 158 U.S. 601, 15 S.Ct. 912 (1895), that the 1894 federal income tax act was unconstitutional because it lacked the apportionment required by the Constitution. Congress attempted to remedy this constitutional deficiency in 1909 when it proposed the Sixteenth Amendment to the Constitution. Allegedly, in 1913, the States of this Union ratified the 16th amendment which became the foundation for the subsequent federal income tax acts. Today, several federal courts have declared the Sixteenth Amendment as the basis and constitutional support for the tax on income; see Jacobs v. Gromatsky, 494 F.2d 513 (5th Cir., 1974); Lonsdale v. C.I.R., 661 F.2d 71 (5th Cir., 1981); and Parker v. C.I.R., 724 F.2d 469 (5th Cir., 1984). As a consequence, because this amendment was not ratified, the federal government can not impose it on the American people(and it is not apportioned as required by Pollock and the Constitution.


In 1984, a man named William (Bill) Benson (1128 East 160th Place, South Holland, Illinois 60473 (708-596-3142)) traveled to each states that had voted on the Sixteenth Amendment. Mr. Benson searched the archives of these states. The evidence he gathered shows overwhelming that the States had not ratified the Sixteenth Amendment. He published this evidence titled “The Law That Never Was.” (Copies provided).


The federal courts ignore this evidence, brushing it off by saying that it is a matter for Congress to decide. However, when taken before Congress, Congress avoided the issue by saying that it is a judicial question. Mr. Benson mailed copies of his finding to every congressman, federal judge, and state governor. Evidence shows that the Sixteenth Amendment was never ratified. So what are we to do?


Neither the court nor congress is willing to address this issue. Many Americans, myself included, are perplexed by this reluctance of our government to address this very profound problem. Nobody can justifiably contend, after review of the evidence, that Kentucky, Oklahoma, California, Mississippi and Georgia ratified the amendment. Since there are a number of States from which the evidence proves a failure to ratify, a very sound factual case is made that the amendment simply was not ratified. All of these facts are laid out in “The Law That Never Was”. If one man could gather the information as Mr. Benson did, surely the government with all its resources could do likewise and put an end to this debate once and for all. 


Lack of Due Process


As demonstrated above by the court cases cited, even the courts find the federal income tax laws to be unclear, uncertain and full of confusion and conflict. Due process principles demonstrate that I cannot be prosecuted for violating these unclear tax laws; see Kolender v. Lawson, 461 U.S. 352, 103 S.Ct. 1855 (1983). Courts have established that, when uncertainty of the law exists, no one can be charged for violating those uncertain laws.


In United States v. Critzer, 498 F.2d 1160 (4th Cir. 1974), at issue was the validity of the conviction of an Indian for tax evasion. Here, the Bureau of Indian Affairs had informed Critzer that the money she derived from real property located within a reservation was not taxable; Critzer relied upon this advice and failed to report such income. The IRS maintained a contrary position and indicted and convicted her for tax evasion. This conviction was reversed on the grounds that the unsettled nature of this field of law precluded any conviction:


While the record amply supports the conclusion that the underreporting was intentional the record also reflects that, concededly, whether defendant's unreported income was taxable is problematical and the government is in dispute with itself as to whether the omitted income was taxable. Id., at 1 160.


We hold that defendant must be exonerated from the charges lodged against her. As a matter of law, defendant cannot be guilty of evading and defeating income taxes on income, the taxability of which is so uncertain that even co-ordinate branches of the United States Government plausibly reach directly opposing conclusions. As a matter of law, the requisite intent to evade and defeat income taxes is missing. The obligation to pay is so problematical that defendant's actual intent is irrelevant. Even if she had consulted the law and sought to guide herself accordingly, she could have had no certainty as to what the law required.


It is settled that when the law is vague or highly debatable, a defendant - actually or imputedly- lacks the requisite intent to violate it. Id., at 1162.


See also United States v. Mallas, 762 F.2d 361 (4th Cir. 1985)(prosecution for violating an unclear legal duty abridges due process.


Following Critzer was the case of United States v. Garber, 607 F.2d 92, 97-98 (5th Cir. 1979), a tax evasion case involving the question of the taxability of the sale of rare blood. Here, Garber had an extremely rare blood type that she sold to various medical firms which paid large sums for it. Garber filed returns without reporting these sales and was prosecuted. At trial both sides offered evidence regarding various legal theories as to taxability of blood sales, but this evidence was excluded. On appeal it was held to be in error to exclude that evidence offered by Garber:


[The trial court] thus completely obscure[ed] from the jury the most important theory of Garber's defense - that she could not have evaded a tax if there existed a reasonable doubt in the law that a tax was due(her trial was rendered fundamentally unfair.


[T] he unresolved nature of the law is relevant to show that defendant may not have been aware of a tax liability or may have simply made an error in judgment.


Similarly, in United States v. Dahlstrom, 713 F.2d 1423, 1429 (9th Cir. 1983), a case involving foreign trusts(the unsettled nature of the law was admitted into evidence, and based on this reason, that court concluded that Dahlstrom’s convictions could not stand. That court relied upon both Critzer and Garber in holding:


These appellants were prosecuted in spite of the fact that no statute, regulation or court decision gave fair warning that advocacy of the creation of lawful foreign trust corporations as a tax shelter would result in a criminal prosecution if the challenged transaction might later be held to lack economic substance for purposes of a civil tax proceeding.


Prosecution for advocacy of a tax shelter program in the absence of any evidence of a specific intent to violate the law is offensive to the first and fifth amendments of the United States Constitution.


See also United States v. Insco, 496 F. 2d 204 (5th Cir. 1974), and People v. Dempster, 396 Mich. 700, 242 N.W.2d 381 (1976).


American state and federal courts cannot decide the basic nature of this tax: whether it is an excise or a direct tax, whether it is voluntary or mandatory or who is liable to pay it. They refuse to address the ratification of the Sixteenth Amendment. May it then be possible, and even likely, that I am not a person required to pay a tax on income? Even the Fourth Circuit (which is the courts of appeals over the federal courts in Baltimore), has held that the income tax is an excise tax. Can I believe this court? Which court decision do I follow when the courts themselves have entirely different opinions about the law?


This problem about the nature of the income tax is an old one going back into the 1930s. When the Supreme Court of Washington was deciding what is the nature of the income tax, the court noted the wide diversity of opinions of the courts on this one point of law. (See: Culliton v. Chase) 174 Wask 363, 25 P.2d 81, 89-90 (1933). One judge commented about this uncertainty of the law in this way: “The disagreement of the courts and judges on identical problems seems to afford the highest proof that 'reasonable doubt' does exist.” This judge acknowledged the obvious: if the courts themselves cannot decide what the nature of this tax is, then nobody can be prosecuted for violating such uncertain laws.


Conclusion


If lawyers, judges, and Member of Congress will not answer basic inquires regarding the tax on “income,” and whether or not an amendment to the Constitution truly exists, then only one remaining group can provide the answers. Here in this country, the ultimate and supreme sovereigns are the people. All power comes from them, and government officials are the servants of the people. Therefore, it is the people, ordinary Americans, who must ultimately decide this issue. But will they? Too many Americans have already had their standard of living lowered so that they must worry more about their jobs, their marriages, feeding their families, than about confronting government and demanding a remedy.


If the people do nothing, then nothing will be accomplished. If we act, we just might have a better America in which to live, where the government, in the words of Thomas Jefferson, is bound down by the firm chains of the Constitution.


Sincerely,





Fred W. Allnutt, Sr.
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